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CANON 35 AND THE BROADCAST MEDIA 


These are the remarks of Frank P. Fogarty, executive 
vice president of Meredith Broadcasting Company, before 
the Omaha Bar Association on April 13, 1961. 


Thank you for the opportunity to discuss with the 
members of the Omaha Bar Association Canon 35, a 
matter which has been at issue between the bar and the 
various news media for more than twenty years. The 
subject is especially timely because news cameras are 
being admitted to the courtroom during recesses in the 
murder trial currently in progress at Council Bluffs. 


Holding Media at Arm’s Length 


Actually, however, the controversy goes beyond Can- 
on 35 into a practice which is prevalent throughout 
government — that of holding at arm’s length the news 
media and the public they serve. And the practice is by 
no means confined to this country. Dictator and demo- 
erat alike strive mightily to control the flow of informa- 
tion so that the people will learn only what is thought 
to be good for them. 

When Russia erected an almost impenetrable barrier 
against the importation of foreign ideas and information, 
Winston Churchill coined the brilliant metaphor, “The 
Iron Curtain.” We in turn countered with The Voice of 
America and the United States Information Agency. 

When the U-2 airplane crashed in Russia, the Soviets 
cashed in on the opportunity to feed the world an artful 
mixture of facts and fancy. We for our part stammered, 
stuttered, and contradicted ourselves before finally mak- 
ing a clean breast of the matter. 

Even in small matters, government officials enjoy the 
role of censor. When President Kennedy first started to 
play golf, his public relations czars decreed that no pic- 
tures should be taken of the President on the golf course. 
His friends said that he was entitled to this privacy. His 
critics pointed out that he was embarrassed because his 
supporters had made such a point of President Eisen- 
hower’s golf. The ban was so clearly arbitrary that it 
was removed, and expert golfer Kennedy responded 
even as you and I. He hooked his first two drives into 
the wrong fairway and then hit a Secret Service man 
with a stray shot. 

Last week, one of the newswires brought us this 
story: 

Television cameras will not catch unwary Iowa 
senators dozing at their desks in the future. 
The upper chamber today adopted a rule re- 


quiring that notice be given to the secretary of 
the senate whenever TV stations wish to bring 
cameras into the senate. The secretary would then 
advise the senators. 

Apparently the ruling was prompted by movies 
taken for television stations during the long dis- 
cussion of a road use tax fund allocation formula 
in the senate yesterday. 

During the nearly three hours of debate, sev- 
eral senators took afternoon siestas, read news- 
papers, or simply stared into space. 

he all-seeing cameras recorded this . . . and 
the public received what the senators did not 
consider to be a “fair image” of the legislature. 


I would perhaps be tipping my hand too much if I 
were to observe at this point that the admission of tele- 
vision cameras to the courtroom would similarly improve 
the manners and conduct of the participants. 

In Washington, nearly every agency and bureau has 
its public relations department and its rubber stamps 
reading “Classified,” “Confidential,” and “Secret.” 

In Washington, too, we encounter the most puzzling 
paradoxes. The President has held live radio and tele- 
vision conferences. The Senate permits broadcast cover- 
age of committee hearings. But the House of Representa- 
tives, reportedly by fiat of Speaker Rayburn, permits no 
broadcasting. 

Local officials are quick to take their cue from Wash- 
ington. Committee hearings of the Nebraska legislature 
are usually open, but the committee meetings at which 
debates are held and votes taken are not. 

I readily grant that there are many things which 
should be kept secret. No responsible newsman wants to 
publish matters which vitally affect national security, 
handicap police officers in the pursuit of criminals, per- 
mit speculation for personal profit, or needlessly em- 
barrass the innocent. It is both desirable and feasible to 
spell these matters out by statute. In Nebraska, there is a 
long history of public bodies meeting in private and 
without publication of minutes. To correct this situation, 
there is pending a bill, LB 505, which is patterned after 
model laws in other states. It requires that meetings be 
held in public and that minutes be published. But it 
meticulously protects from publication such matters as 
adoption records, bank audits, and proposed rights of 
way for highways. The bill was unanimously advanced 
to the floor of the Senate by the Judiciary Committee. 
It should be passed, because it admits a lot of daylight 
to dark places and at the same time spells out new 
safeguards for truly confidential information. 
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Not Handicapped by Open Door Policy 


I have served on three governmental bodies, the 
Omaha Sanitation Commission, the Omaha Improvement 
Commission, and the Municipal University Board of 
Regents. All three deal with such delicate things as bond 
issues, personnel appointments, and taxation. All three 
meet in the open and publish minutes. I do not recall a 
single instance when we have been embarrassed or handi- 
capped by the open door policy. For my part, I would 
not want it any other way. Public meetings protect both 
the people and the reputation of the individuals in 
government. 

The basic point is that the people must have informa- 
tion if they are to exercise their franchise intelligently 
and judge the actions of their servants fairly. This is 
true at local, county, state, and federal levels. It applies 
equally to the three constitutional branches of govern- 
ment, legislative, executive, and judicial, as well as the 
fourth branch which consists of the various boards, agen- 
cies, bureaus, and authorities. 

But government has become too big, too complex, and 
too remote for the average or even the exceptional citizen 
to understand. In his search for information, therefore, 
he must depend on his agents, the press, radio, and 
television. 

The news media are bombarded with handouts and 
carefully contrived stories that are euphemistically called 
“news releases.” These they sift for the small grain of 
news or truth they usually contain. Most competent news 
men find that they have to dig and fight for the news. 
Sometimes the problem is that public officials do not 
recognize news when they see it. More frequently, the 
problem is the defensiveness of the office holder. Only 
by understanding this constant tug-of-war between news- 
makers and news gatherers, only by realizing that we are 
constantly running into barriers and dams, can you 
appreciate the reaction of the media to Canon 35. View- 
ing Canon 35 in this larger framework, let’s trace its 
history. 

Canon 35 was the outgrowth of the trial of Bruno 
Hauptmann for the kidnap-murder of the Lindbergh 
baby in 1932. The trial was travesty in more ways than 
one. Not only were photographers and reporters allowed 
to run wild in and around the courtroom, but so were 
the spectators. An easy-going judge permitted the attor- 
neys to indulge in theatrics and self-exploitation. After 
the verdict, the case entered the political arena, with the 
governor and the Court of Pardons involved. Keep in 
mind that all this happened before radio had achieved 
any stature as a news medium and before television 
existed at all. This is an ironic fact considering that the 
effect of Canon 35 is to permit newspapers and news 
magazines to use the principal tools of their trade, at the 
same time that it denies radio and television the use of 
theirs. 


Witches’ Brew 


So, we had a witches’ brew of journalistic excesses, 
judicial laxness, legal hamming, and political maneuver- 
ing. The American Bar Association very properly took 
cognizance of the matter and very properly also took 
its time about reaching a policy decision. In parallel 
actions, the press and radio were studying the problem. 
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In January of 1936, the American Bar Association in 
vited the thinking of the media through the creation of | 
special committee which was headed by Newton 
Baker, and which included newspaper representatives. 
did not have any radio broadcasters perhaps becaus 
radio was in its infancy as a news medium. 

For about two years, the special committee and i 
newspaper counterpart worked together. In the word 
of Chairman Baker, “Our recommendations must n 
look to drastic and punitive discipline, but to the settin 
up of ideals and approximations to those ideals by th 
gradual elimination of the most offensive departures fro 
them.” In 1937, the composite committee once 
recommended “That the use of cameras in the courtroon 
should be only with the knowledge and approval of th 
trial judge.” This, if approved, would have placed the 
power and responsibility on the shoulders of the triak 
judge. The recommendation must have struck a responp 
sive chord, because the ABA authorized the committee 
to continue its work. In the same meeting, however, tha 
House of Delegates, without discussion, adopted Canoy 
35, on the recommendation of the Committee on Prot 
fessional Ethics and Grievances. | 

For four years thereafter the special committee kep; 
working for a resolution of the problems on terms less 
arbitrary and final, but it was disbanded in 1941. | 

Canon 35 was amended in 1952 by the addition of a 
specific reference to television and a paragraph removing 
the restrictions with respect to the ceremonial portions 
of naturalization proceedings. 

The next chapter was written in 1954. The ABA Boare 
of Governors authorized the appointment of a committe 
to meet with representatives of the media for furthey 
study of Canon 35, in the light of changing conditions. 
This committee was designated as the Bar-Media Confer 
ence Committee, and it was instructed to meet with the 
representatives of the various media. This it neglected t: 
do. Mr. Robert Swezey, my predecessor as chairman © 
the National Association of Broadcasters Committee or 
Freedom of Information, stated flatly before the House 
of Delegates in February 1958, that “diligent inquiry 
on our part has revealed not the slightest effort on the 
part of the special committee to consider or discuss any 
aspect of this matter with any of the broadcasters, nor 
to observe first hand the effect of the operation of any 
broadcasting equipment in the courtroom.” Nor did the 
special committee follow its instructions to consult with 
the newspapers. Mr. Elisha Hanson, spokesman for the 
American Newspaper Publishers Association, said at the 
same House of Delegates meeting that “when the matter 
of the amendment of Canon 35 was under consideration, 
the Bar-Media Committee was not even consulted.” 

The House of Delegates did not approve the amend- 
ment, which I will read in a moment. Instead, it authorized 
efforts to test with modern research techniques the basic 
assumptions of Canon 35, namely that the taking of 
photographs in the courtroom detract from dignity, dis- 
tract the witness, degrade the court, and create mis- 
conceptions in the public mind. In carrying out this 
mandate, the officers of the American Bar Association 
have, if anything, been more diligent than the media 
themselves. Before his elevation to the presidency, Mr. 
Whitney North Seymour held many meetings with media 
representatives. He personally approached a number of 
the major foundations in an effort to get money for a 


pilot project to test the reactions of judges, witnesses, 
inttorneys, jurors, and defendants to cameras and micro- 
johones in the courtroom. Up to date, this effort has failed, 
Jout certainly through no fault of the American Bar 
\ssociation. 


| So, this is where we stand today. The ABA is still 
Willing to test the assumptions on which Canon 35 is 
based and is still looking for money from a foundation 
:o make the pilot study. 

| With this historical background in mind, it is timely 
or us to review the text of Canon 35, as amended, and to 


PRESENT TEXT OF CANON 35 


Canon 35. Improper Publicizing of Court Proceed- 
ings. 

Proceedings in court should be conducted with 
fitting dignity and decorum. The taking of pho- 
tographs in the courtroom, during sessions of the 
court or recesses between sessions, and the broad- 
casting or televising of court proceedings are 
calculated to detract from the essential dignity 
of the proceedings, distract the witness in giving 
his testimony, degrade the court, and create mis- 
conceptions with respect thereto in the mind of 
the public and should not be permitted. 


Provided that this restriction shall not apply to 
the broadcasting or televising, under the super- 
vision of the court, of such portions of naturaliza- 
tion proceedings (other than the interrogation of 
applicants) as are designed and carried out ex- 
clusively as a ceremony for the purpose of publicly 
demonstrating in an impressive manner the essen- 
tial dignity and the serious nature of naturaliza- 
tion. 


*Adopted September 30, 1937; amended Septem- 
ber 15, 1952. 


_ Let us now turn to the revision proposed in 1958. 
. 


ijectively proven something which is mere conjecture and 
il 


I . . . 
divert the participants. Here is the proposed text. 


PROPOSED TEXT 
Or CANON 35 OF THE CANONS OF JUDICIAL ETHICS 


Canon 35. Conduct of Court Proceedings 


The purpose of judicial proceedings is to ascertain 
the truth. Such proceedings should be conducted 
with fitting dignity and decorum, in a manner 
conducive to undisturbed deliberation, indicative 
of their importance to the people and to the liti- 
gants, and in an atmosphere that bespeaks the 
responsibilities of those who are charged with the 
administration of justice. The taking of photo- 
graphs in the courtroom during the progress of 
judicial proceedings or during any recess thereof 
and the transmitting or sound-recording of such 
proceedings for broadcasting by radio or tele- 
vision introduces extraneous influences which tend 


You will understand why the media and many lawyers 
‘are opposed to its adoption because it assumes as ob- 


Jopinion, namely that the use of modern communications 


to have detrimental psychological effects on the 
participants and to divert them from the proper 
objectives of the trial; they should not be per- 
mitted. 


Proceedings, other than judicial proceedings, de- 
signed and carried out primarily as ceremonies, 
and conducted with dignity by judges in open 
court, may properly be photographed in or broad- 
cast from the courtroom with the permission and 
under the supervision of the court. 


The American Bar Association is of course a volun- 
tary organization with no governmental powers. Never- 
theless, its actions have the force of law because many 
jurisdictions have incorporated Canon 35 into their ju- 
dicial codes and procedures. The Nebraska Supreme 
Court adopted Canon 35 in 1951. It was the subject of 
intermittent criticism by newspapers, radio, and _tele- 
vision, but the public paid little or no attention until 
1958, when Mrs. Keith Kappenman was found raped and 
murdered in a tiny apartment on Omaha’s North Side. 


Case Cited 


In February of 1958 George Daniel Jones was tried 
in Douglas County District Court for the murder of Mrs. 
Kappenman, with District Judge James English presid- 
ing. On the eve of the trial, Mr. Jim McGaffin, news 
director for WOW Radio and WOW-TYV, went to the 
chambers of Judge English to discuss coverage of the 
trial. Judge English stated that there could be no cam- 
eras or microphones inside the courtroom while the 
trial was in progress, because of the restrictions of Canon 
35. Replying to a question, he said that there would be 
no objection to photographs in the corridors, or to the 
shooting into the courtroom from doorways during re- 
cesses, provided however that no pictures of the defend- 
ant or of the exhibits were taken. At various times half 
a dozen of our news personnel covered the trial. When it 
developed that the Attorney General was investigating 
the case, we had them all prepare written statements. 
The statements agree with respect to Judge English’s 
instructions and restrictions. They further point out that 
the judge frequently reminded the newsmen of the 
rules and restrictions. They also agree that the rules 
were scrupulously observed by the representatives of the 
various news media, press, radio and television. After 
the jury began its deliberations, we asked the judge if 
we could use a sound-on-film camera and a radio micro- 
phone in the courtroom to record the verdict. The judge 
said that we could do so, on the theory that after the 
verdict had been reached, cameras and microphones could 
not conceivably be prejudicial. He admonished us not to 
take pictures of Jones in the courtroom, or attempt to 
talk to him or his family without their permission. 

Jones was found guilty, and the verdict was broad- 
cast under the conditions described above. Shortly after 
the trial, we were visited by a deputy from the office of 
the Nebraska Attorney General. It was at this point that 
we decided to obtain statements from our newsmen. 

At this point also, we inquired of prosecuting and 
defense attorneys whether the conduct of broadcast news 
men during the trial was in any way distracting or pre- 
judicial. They told us that it was not. 

Shortly thereafter, the Attorney General of the State 
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of Nebraska cited Judge English for contempt of court 
because of his alleged violation of Canon 35, The Su- 
preme Court never heard the case, because of the death 
of Judge English. To the best of my knowledge, it was 
never charged that Jones did not receive a fair hearing. 
At any rate, he is in the Nebraska State Penitentiary 
today. 

Under date of May 6, 1959, we received a letter from 
Judge Patrick W. Lynch enclosing a clipping from the 
daily record, reading as follows: 


PHOTOGRAPHING, BROADCASTING & TELEVISING OF 
Court PROCEEDINGS 


In accordance with the provisions set out in 
Canon 35, Canons of Judicial Ethics, American 
Bar Association, and the Rules of the Supreme 
Court of the State of Nebraska, the taking of 
photographs in the courtroom, during sessions of 
the court or recesses between sessions, and the 
broadcasting and televising and photographing 
of court proceedings should not be permitted. 

If Is THEREFORE ORDERED AND DECREED that 
the taking of photographs in the courtroom, dur- 
ing sessions of the court or recesses between 
sessions, and the broadcasting and televising and 
photographing of court proceedings are prohib- 
ited. 

Dated this 5th day of May, 1959. 

By the Court, 
Patrick W. LyncuH 
Judge 


If any public notice preceded this order, it escaped 
our attention. The order has been applied so literally 
that when the newly elected district judges were sworn 
in last January, we were denied live coverage. This was 
done in spite of the fact that four years ago we made a 
live telecast of the same ceremony, with the prior knowl- 
edge and consent of the then sitting judges. After the 
event, several of the judges commented favorably on the 
decorum and unobtrusiveness of our coverage. 


Ceremonial Events in Courtrooms 
‘ 


Whatever the merits of Canon 35 may be in actual 
trials, it is exceedingly difficult for the public to under- 
stand why radio and television are not admitted to cere- 
monial events in courtrooms. Surgeons have conducted 
the most delicate operations before open circuit tele- 
vision cameras. Radio and television have been admitted 
to the inauguration of presidents and the coronation of 
kings, queens, and popes, always with fitting dignity and 
with untold benefit to millions of people throughout the 
world. The canon itself makes an exception for naturali- 
zation proceedings. Where then is the offense against 
the dignity of the court in telecasting the taking of the 
judicial oath? 

Let us now examine the arguments usually cited in 
support of Canon 35. It is said for instance that radio and 
television would not cover all trials, but only some, and 
those the most important and interesting. That quite ob- 
viously is true, but it is completely irrelevant and im- 
material. Newspapers report a small minority of trials, 
and select the most sensational. But that is not a reason 
for barring them. 
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It is said further that radio and television would no 
cover the complete trial, but choose only the most dra 
matic parts. Again true, but again irrelevant. Lawyers i 
their arguments summarize, hitting the highlights of th 
testimony. Judges condense their instructions. New 
papers do not report trials verbatim, nor are they expect 
ed to. If we were to bar from the courtroom everyon 
indulging in the practice of summarizing and highlight 
ing, the courtrooms would soon be empty. 

It is argued that live cameras and microphones woul 
bring out the ham actor and the politician in lawyers an 
judges. Again I suppose I must concede this possibility, 
but so far as the lawyers are concerned, the judge has all 
the power he needs to see that they go about their busi- 
ness with appropriate dignity and decorum. As for the 
judges, they are answerable to higher courts and in most 
cases to the electorate. Moreover, we are dealing with an 
assumption: that broadcast of trials will lower the tone 
of courtroom conduct, rather than the reverse. As a 
matter of fact I think lawyers and judges will consciously 
or unconsciously mend their manners when they know} 
that thousands or maybe millions are looking on. It is} 
worth noting that in the Army-McCarthy hearings, it was 
not the tough, free-wheeling Senator McCarthy who 
gained in prestige. Instead it was a relatively obscure 
lawyer, a courtly, mild, soft-spoken man by the name of| 
Joseph Welch, who observed the rules of courtroom 
etiquette and conscientiously applied the rules of evi- 
dence. This, I think, is the way it will work. Live tele-| 
vision will unmask the charlatan, the grandstander, and 
the judicial despot because it will portray them exactly} 
as they are. Writing in the American Bar Association 
Journal for December 1960, Mr. Charles M. Lyman, a 


New Haven, Connecticut, attorney says: 


Unfortunately we do have judges who often 
conduct a trial in arbitrary and disagreeable man- 
ner. These men will not wish to have it known to 
the world that they do so. In states that have 
judges elected by the people, this is a very impor- 
tant consideration. Potential candidates for elec- 
ive judicial positions will rarely be stupid enough 
to think that a grandstand play will be more 
effective with the voters than a simple and straight- 
forward demonstration of courtesy, fairness, and 
judicial fitness in general. 


These then are some of the arguments — that broad-. 
casters will be selective in their coverage and that they 
would bring out the worst in the participants. I think 
they are patently contrived arguments and, in the case 
of the ham actor argument, sheer conjecture. But in any 
event, they miss the point entirely. The official case for 
Canon 35 is built on the statement that 


the taking of photographs in the courtroom .. . 
and the broadcasting or televising of courtroom 
proceedings are calculated to detract from the 
essential dignity of the court, and create miscon- 
ceptions thereto in the mind of the public. 


In support of the contention that broadcasting will 
detract from dignity, it is alleged that radio and tele- 
vision gear is bulky, that the operators are obtrusive, 
that the lights are hot and glaring, that the cameras are 
noisy, and so on. The conclusion from all this mish-mash 
of misstatements is that live broadcasting turns a trial 


ato a circus, ergo detracts from the dignity of the court. 
.ctually, the progress of technology is such that we can 
et perfectly fine television pictures with ordinary room 
ghting. Radio microphones and television cameras are 
ompletely noiseless, and so are electrically powered 
1ovie cameras. Microphones and television cameras can 
e effectively concealed from sight, and, with a cut-off 
utton, be completely under the control of the judge. At 
ne Philadelphia convention of the American Bar Associ- 
ition in 1955, the meetings were televised on closed 
fircuit so unobtrusively that only those in the know 
alized that they were being televised at all. Today’s 
roadcasting can be done with virtually no noise, con- 
ision, extra lighting, or distraction of any kind. How 
men can it be said that broadcasting detracts from the 
sential dignity of the proceedings? 


h ‘Degrading the Court’ 


) I will return in a moment to the assumption that 
groadcasting distracts the witness, because the next 
gical progression is to the assumption that it will, in 
ie language of the canon, “degrade the court.” Now 
at we have removed the circus atmosphere once at- 
mdant on primitive broadcasting apparatus, the final 
Psult is the reporting of the actual proceedings exactly 
fs they are. The radio microphone will bring into the 
ome the precise words of the principals. The television 
mera will add their pictures — just as they are. Under 
mese circumstances, nothing can degrade the court ex- 
»pt the court itself. And if the court is guilty of self- 
seradation, I think it would be a great service to bring 
at fact to the attention of the people. 
Now let us go back to Point 2, the allegation that 
coadcasting will distract the witness. A trial is a quest 
}r truth, truth so important that it may make the differ- 
ice between life and death. The function of the witness 
to assist the judge and jury in arriving at the truth. 
@hese things being so, I for one would waive what I 
*nsider to be our rights and duties in the coverage of 
ials if it could be proven that live coverage or the use 
#{ cameras and microphones will distract the witnesses. 
iho says they do? Well, some lawyers, and, I must con- 
4:de, most judges. Their opinions must be given great 
Seight, because they deal daily with witnesses. But at the 
Sime time their opinions must be discounted because of 
aie simple fact that Canon 35 has been applied so widely 
hat few lawyers and few judges have actually worked 
Tith witnesses whose testimony has been broadcast live. 
#have read extensively in the literature of Canon 35, and 
fo not recall complaints by witnesses that they were con- 
ised or distracted by live broadcasting or picture-taking. 
{ I myself have had limited experience as a witness, 
juost recently in the government’s anti-trust suit against 
jie motion picture producers. My subpoena directed me 


i the famous Foley Square courthouse in New York 
ity. Being a government witness, I had a brief and com- 
etely unsatisfying pre-trial conference with a Depart- 
fent of Justice lawyer. It must have lasted all of five 


Jiinutes. When I got to the courtroom, I found scores of 


Silled to the stand the first day. Some of my friends had 
}) sit through many days of tedium and frustration. At 
‘ne table sat half a dozen bright young lawyers for the 
Sovernment, incessantly conferring. At another table sat 


more than a dozen lawyers representing the motion pic- 
ture people. I am sure they were bright too, but they 
weren't young. I was permitted to give my name without 
challenge or interruption, but with the government’s 
second question one of the defense attorneys was on his 
feet. The battle waged furiously for ten or fifteen min- 
utes, by which time all of us — judge, lawyers, and wit- 
ness — had forgotten the question. The reporter read it 
back to us, I answered it, and was dismissed. My point 
is that I was subjected to tensions and pressures by the 
very processes of justice itself, and live broadcasting 
could not conceivably have added to them. The action in 
the courtroom was sufficiently absorbing that I would 
have forgotten the presence of the cameras had they been 
there. 

As a matter of fact most of us here tonight are in the 
public eye a great deal. When we speak in public, we 
rapidly become oblivious of cameras and microphones. 
Those of us who are in broadcasting professionally can 
testify that it is usually a simple matter to relax people 
and focus their attention on the subject matter of an 
interview or a discussion before the cameras. 

But hold on! I find myself reaching sweeping gen- 
eralities from a fairly subjective start. Let’s see if we 
can find some actual experience with broadcast trials. 
Texas and Oklahoma courts have had considerable ex- 
perience with them, and the preponderance of testimony 
from judges, attorneys, witnesses, and even convicted 
defendants is that broadcasting did not distract, did not 
degrade, did not detract. 


Colorado’s Broodcast Tria!s 


— 


Our neighboring state of Colorado has had the most 
extensive experience with broadcast trials. One of the 
most celebrated cases in recent times was the trial of 
John Gilbert Graham, who blew up a United Air Lines 
airplane to collect insurance on his mother’s life. The 
Denver stations pooled their coverage. That is to say, 
one station handled all.the microphones and cameras, 
thus reducing equipment and personnel to a minimum. 
At the conclusion of the trials it was the unanimous 
opinion of judge, attorneys, jurors, and competent news- 
men that there was no distraction or degradation, that 
Graham had had a fair trial, and that the public was 
able to see justice in action. All this was captured on a 
documentary film, which we showed extensively in Omaha 
after the event. One woud expect a disappointed defense 
attorney to be grasping for alibis. But here is what the 
chief defense attorney, Mr. John Gibbons, said: 


Not once at any one period or stage of the 
trial was the decorum of the court, was the dig- 
nity of the court, or was any procedure affected 

. as a result of .. . televising. 


Shortly after the Graham trial, Chief Justice Otto 
Moore of the Colorado Supreme Court said: 


Since the Supreme Court of this state decided 
two years ago, after a full hearing, that the blanket 
exclusion of photography and sound recording 
of court proceedings was not justified, there have 
been numerous instances in which the correctness 
of that conclusion has been demonstrated in actual 
practice. 
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Ten or twelve homicide cases have been tried 
in the district courts of Colorado in that time. 
They have invariably been matters involving wide 
public interest. The Graham case, the Beckstead 
case, the Leick case, the Archina case, the Duff 
case, and others, have been admirably covered 
by the photographic media. Our capable district 
judges have had no difficulties whatever in deal- 
ing with a highly skilled group of media opera- 
tors. The photographic reproductions have been in 
unquestioned good taste. Not one judge, not one 
witness, not one juror, not one district attorney, 
not one lawyer appearing in any of these cases 
has suggested that this visual reporting of the 
courtroom proceedings has in any degree whatever 
interfered with the search for truth, or the ability 
of judge, juror, witness, or attorney to function 
properly. Hundreds of witnesses already are avail- 
able in Colorado to testify from actual experience 
to the truth of their conclusions; but not one of 
them has been called by the powerful Bar Associa- 
tion Committee. The gentlemen of the Bar Com- 
mittee who fear a “detrimental psychological ef- 
fect” of visual reporting should come down from 
the ivory tower of super-intellectualism and deal 
in realities. The theories which they expound in 
their report are not supported by the facts. 


Technology Has Abolished Validity of Canon 35 


Experience has therefore demolished the assumptions 
on which Canon 35 rests. If they were ever valid, the 
advance of technology has abolished them. From the 
willingness of the American Bar Association to test them 
out in a pilot survey, I suspect that the whole case rests 
on these outmoded assumptions. However that may be, 
our discussion would not be complete without reference 
to some of the legal and constitutional questions involved. 
Here I must call in an authority, in the person of Mr. 
Justin Miller, who, as it happens, was formerly chairman 
and legal counsel of the National Association of Broad- 
casters, and who is in addition a former law school 
teacher, and a former judge. He is today a member of 


Columbia, Missouri 
July 1961 
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the California bar. Judge Miller writes: 


The guarantee of freedom of information 
which is set out in the First Amendment — and > 
which is made applicable also in the states by the — 
due process clause of the Fourteenth Amendment 
— applies equally to broadcasting, both radio and > 
television; hence the public is entitled to benefit 
from its dissemination of information; and it is 
the broadcaster’s right and duty to serve the pub- 
lic by doing so. 

The constitutional mandate, concerning free- | 
dom of information, is just as imperative as the — 
requirement of orderly procedure under the due 
process clause; hence the two must be accommo- — 
dated, one to the other, in such manner as to 
secure the fullest possible beneficial operation of 
each. 

Whenever a trial is public, it would be un- 
constitutional to exclude representatives of any — 
communications medium; except if and when it 
should become necessary to insure an orderly 
procedure. 

Prohibition of the broadcasting of proceedings | 
of any public trial would be a violation of the | 
Constitution, except upon a finding, by the trial 
judge, that it was necessary to do so—din that 
particular case — to insure the orderly proceeding | 
required by the due process clause. 


Gentlemen, I propose that you or your colleag 
take a fresh look at Canon 35, in the light of today 
conditions. If you will admit cameras and micropho 
to the courtrooms you will not jeopardize the rights | 
your clients; on the contrary you will actually insi 
them. You will reaffirm the right of the people to kn¢ 
what is going on in the courtroom, by the most faith 
means of reporting there is. You will find that you « 
trust journalists and broadcasters. You will find # 
you can trust yourselves and your colleagues to ; 
like gentlemen and like responsible officers of the cow 
You will find that witnesses will quickly adjust the 
selves to the change in environment, just as hum 
beings have been adjusting since the beginning of ti 
Above all, you will find that you can trust the people. 


